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1 COURT DISCUSSION 

2 JUDGE TODD: This is Cause Number 39C01-0706-PL-304 in 

3 which the Jefferson County Plan Commission is 

4 the Plaintiff and Sherry L. Chapo and Jessie 

5 C~apo are the De fendan~ s. We're here ... 

6 Kristen Vandewater is present and 

7 represencing the Plaintiff, and ... you are 

8 Mr . Blaiklock? 

9 MR. BLAIKLOCK: Yes , Your Honor . 

10 JUDGE TODD: Okay ... represen ting the uh ... defendants on 

11 a 41E Mot i on, and uh ... i s the ... do you wish 

12 to ... are you opposing the Motion? 

13 K. V.ll...'"iDE\vATER: Yes , Your Hono r. 

14 JUDGE TODD : Okay. Then you may proceed . 

15 MR. BLAI KLOCK : Thank you, Judge. Your Honor, I have with 

16 me , Sherry Chapo, one of my clients . Judge , 

, ... 
- I on June 12:h , 2007 , the Jefferson County Plan 

18 Cc~mission filed s uit agains t Sherry and 

19 Jessie Chapo , and it related to allegations 

20 of failing to get cer ta in permits. 

21 JUWGE TODD : I ' n familiar wi th the file . I read it over 

22 th is morni ng. 

23 MR. BLAIKLOCK: The reason I say that, Judge , is the house is 

24 now five years o ld , and ac the ~ime the suit 

25 was filed , ~t was three years old. The suit 

3 



l COURT DISCUSSION 

2 was vecif1ed by somebody :ro~ the County ?c an 

3 Commission , and we ar.swered tne Complaint 

withou t admitti ng tha ~ uh ... the bu~lding at 

iss~e was or. tr.e address listed 1:1 ~~e 

6 Co~la~~~ - ~~d ~~en a : ew nonths afte: the 

7 Co:nplair.t had beer. filed , ::::1e o : C'Jr cl1ents , 

8 Miss Chapo , who ac:ua::y :!ves ac=oss .. . o : a t 

9 tr.is address listed in the Complaint which 

10 isn ' t appa r ently the addr e s s at iss~e . was 

tryin~ to ref1nar.ce her house and could:1 ' t do 

12 so because th~s :aw suit s howed up at the 

:3 titl e company . S o I brcug~t t~ls t o uh .. . the 

Plai n tiff ' s c o unsel ' s a ttent ion a bout this 

. , . 
• :.J er r o r and r ecei ved a le tter a few d a ys la t er 

1 6 :.n .,,hi ch the er r or was ackno wledged , ar.d ir. 

tr.e letter said that t~e :::c :np la1 :1t would be 

18 anended :.n the cor:~~ng . .,.eek. ':'hat ~<as 

: 9 Septe:t'.ber 7' , 2007 . P r i er t o that we had 

20 se rved some discovery . Since that time and 

2: ur.ti l today , a bsolutely no a ction has been 

22 :aken by coun~y's ?:an c~~~ssi~~ to 

23 p : osec;;te thls case . No disccve =y , :10 

de?OS~t ions , ana most :rnpo=tant .y no amor.deo 

25 comp l aint . Yes , so 22 ~or.ths ~ave passed 
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since Septembe~ 7 ' h witho~t any actio~ ... I ' ~ 

sorry ... 20 months . .. 22 months since the law 

suit was filed witho~t any action to 

prosecute i: . :~~a::y, i~ Cecenber of 2008 

we filed Lhis case , acd 1 ~o~ld j~st poi~t 

out :o the Court that :his ~s not an 

insignifican t case . The county is aski~g 

that the residence of the add~ess be 

prohibited from residing in t~e address a~d 

:hat they be charged 2 , 500 dol l ars per day 

that the address is viol a tio n of ce r tain 

ord~ nances . So this has been hanging over 

our client ' s head ... excuse me ... for almos t 

t wo years w~thout any a ction wha tsoever by 

the Plaintiffs . Yesterday , four months a:ter 

I filed this motion before the Court in 

Oece~ber , I received a~ e - mail :rom the 

county's attorney, cte ?:an Commissior.s ' s 

attor~ey , advising t~at they woJ ld be :i:i~g 

a Motion to Amend and a uh ... request for jury 

trial . I don ' t have it . I don' t have any 

opposit~on to th~s ootion , and we would 

object to any such pleadings . But my point 

~s :hat for 22 oonths this .. . Mi ss Chapo and 
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Sherry Chapo or Jessie Chapo had a comp1ainc 

ha~ging over cheir heads with absolutely no 

action being taken , and I start wi th the 

proposition that the government has a special 

trust tndL lt has not co :ile law suits 

against people that tt:ey shouldn' t be do~ns 

and , secondly, that when they do fil e the 

cases then they should prosecute them or move 

them forward . They have not done that here . 

Your Honor , I would refer the Cour: to a few 

trial rules . First of all , it ' s 41E which 

says , "When no action has been :aken in a 

civil case for a period of 60 days , the Court 

or a par t y shall order a hearing for the 

purpose of dismissing tt:e case . The Co".Jrt. 

sha!l enter an order o! dismissal at 

Pla~ntiff ' s cost if the Plaintiff shall not 

show sufficient cause at or be!ore such 

hearing ." I am unaware of any such cause as 

to why this case hasn ' t been prosecuted for 

22 ~onths , and obvio~sly t.ne county wi:_ have 

an opportunity to speak, and it will be t.r.e 

f~rst ti~ I ' ve heard that. . Bu~ T wi:l say 

that assuming that the argument is , well , 

6 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3 

:.4 

15 

:6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JODGE TODD : 

COURT DXSCUSSXQN 

we ' re about to prosecute this case , wh ich is 

what I learned about yesterday , this Motion 

to ~~end and the Request for Jury T=ial , I 

four.d a case , YoLr P.onor . ~ay I approacn t~e 

Court ~i~h the case? 

You may . 

Mr . BLAI KLOCK : And the crux of this case , Your Honor , is 

that it ' s too late once a Motion to D~smiss 

has been filed to begir. prosecut~ng t~e case 

and use the resurrec~ion o: the acti v ity as 

justification for not dismissing the case , 

and I ' ll just briefly go over a few things 

fro:tt this case . lt says, first of all, the 

purpose o: Ru~e 41E is to ens~=e the 

Plaintiffs will diligently pursue their 

claims . The burden of movi ng the litigation 

rests on the Plaintiffs . ~~d particularly 

here it says the cou=ts canr.ot be asked to 

carry cases on t~eir doc~ets and def~nite:y 

... indefinitely and the rights of the adverse 

party , the Chapos , should also be considered . 

He should not be left with a lawsuit hanging 

over his head indefinitely . That's after 22 

months now . The Court goes ir.to several 
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different factors tha t ca~ b e consider ed and 

says, "A l engthy period of inactivi t y ma y be 

enough to justify dis missal under the 

circumstances of a partic~lar case , 

especially i= the ?:a~nti:: has no excuse !or 

the d elay ." And in t his case that I 've just 

provided to you, t he Belcas ter case . 1 t was 

ten months . We ' r e a t 22 months . ~~d the 

Court dismissed the case wi t r. prejudice . The 

case went up on appeal , and t he Court of 

Appe a ls a ffirme d i t , and the cou r t i n d o ing 

so made the point o f sayi ng , " The Court has 

held ... the Co~rt r-eed r.ct impose a sa~ctlon 

less severe ~han a dismissal where the record 

of dila Lor y conduct is clear . " Your Honor, 

it ' s clea r i n t his case . !t is not a 

pleasant experience f o r our clients ~o have 

this hanging over ~he~r heads for 2 , 500 

dolla r s a day ... a d a y allegatio~ . They' ve 

had t o refinance Lheir ho use a nd had a n issue 

with the t itle . They ... they r efinance d it 

again here within the last s e veral months , 

had the same issue . Unfortunately , the prior 

l etter worked, but t he=e is a cloud on the 
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title . There's a lawsuit pend ing a gainst our 

clien t , and t he time has come and the time 

has passed f or the county to prosecute i~ . 

The c ounty, I assume , ~ill say this i s a 

drastic measure dismissing t he case with 

prejudice . We ll , Your Honor , it 's a drastic 

measure to sue somebody . Thi s isn't somebody 

who's got ir.su rance coverage . This i sn't , 

you know, some allegations regarding, you 

know, the one similar to what we j us t heard . 

This is allega~ion.s of you violated some 

o rdina n ces, a nd it's been 22 months since the 

case wa s filed and f i ve years since they 

built the house, and there's been absolutel y 

no action taken . So ! would say, yes , th is 

might be a severe remedy , but the 

government's had it' s time, a nd the time has 

passed. It is a severe inconvenience for our 

client to be s u e d, first of all , to h ave the 

s~it hanging ove r their head fo r 22 months , 

and that severity , Your Honor , outweighs any 

drasti c remedy that t he count y might argue 

e qual to dismissal . Your Honor , I would 

re~~es~ ~~at the Court not ( inaudib l e ) in 
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t h is delay , not ~equire out client to 

cont inue to expend her funds defending th is 

case when five years, memories have faded, 

t~e events are stale, and that the Co~rt 

d1s~1ss the case wit~ prejudice. .;nd · 

f ina :! y w:~l =efer the Court t o Tria l Rule l 

which I ••. T thi~k is ~~ite tel ling here. !t 

says uh ... the trial r~les s~al l be co~st rued 

to secure the JUSt speedy anc ~nex?er.sive 

deter.nination of every actio~ . Yo·.Jr Honor, 

Trial Ru le 14 i s there for a reason . Our 

cli ent should not have to spend anymore time , 

noney and ef f ort wo rrying about this case and 

defend1ng th:s case , e nd we • ou:c 

respectfully request that it be dismissed 

·~ith prej ud:ce . 

Thank you . 

19 K. V~~DEWATER: Than k you, ~our Honor. _ a:so have t:r.e 

20 

21 

22 

23 

2 4 

25 

Belcaster case for you, but ... : w1ll submit 

:t , and :n the Be lcaster case it d oes not 

sLand for a basic proposition that there is 

sen e length ... some certain length o f t~~e 

w ~e re a~ ·~r wnic~ yo~ need to c~sn~ss a rase . 

So o bviously ... 
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- understand that . 

!<. VANDEWATER : The fact that it was cen months t here and 22 

months here is ... really is relevant as you 

!ind it: I suppose. As it re1aLes to the 

Belcaster case tho~g~ , chat: case sets !orth 

the ba:ancing tes t to dete=~ine whether or 

not this remedy is proper . This case does in 

fact date back to 2004 . I believe at the 

time chat Mi ke t·la lro ·,.;as the Plan Commission 

attorney . The re have b e en several at:orneys 

since then representing the Plar. Commission , 

and uh ... what had occurred during the period 

that they were represent ing the commission 

was various letters bac k and forth to the 

Chapos saying that this is what our ordinance 

says , :hi s is how you have not compl ied with 

it , and t his is what we wa~t yoJ to do . The 

Chapos continued to ignore any of the . .. the 

notices that they received from che 

government , and so it isn ' t that we just 

sprung to sue them immediate:y . We did so as 

a : ast result . .. resort . As it relates t o the 

uh ... allegation that we ' re sayi ng we ' ro 

request ing them not to l i ve in the house , we 
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have not requested that injunction . We have 

Not gone forward with a hearing on that to 

k i ck them out of the house , and really our 

goal is just enforcement . \'le just ... we just 

want for the Court to figure out and listen 

to the facts of the case , tell us whether or 

not they ' ve complied , whet her t hey haven ' t 

complied . We think they haven ' t complied . 

They thing that they don ' t need to comply, 

and that ' s basically what we ' re looking fo r . 

I t h in k that one of the uh .. . key factors of 

the balancing test is w~ether or not they 

have been prejudiced by the de lay , and uh ... 

they' ve been able to re finance their house . 

That was not a n issue . They have not 

contacted me s i nce then . And the reason that 

the k~ended Complaint was not filed , by t he 

way, was s i mply because I had actually 

drafted it , and it ' s been i n my !ile s i nce I 

ever. wrote that , but I didn ' t realize that it 

had not been filed . The only change to the 

complaint , it ' s not a s ubstantive amendment . 

It i s ... we were off by a digit in the 

address essentially . And that ' s the only ... 

12 



1 COURr DISCUSSION 

2 JUDGE TODD: Wel l , I 'm not so concerned about that as l am 

3 about the fact ... has ther.e been any discovery 

4 ongoing? Has there been any action taken to 

5 try ~o proceed t o move t he case a l ong? 

6 K. VAN DEWATER: Right . And as it relates to t ha t , I mean I 

7 ... I have fou nd at l east ki nd of 41E motions 

S historically in this count y to be kind of ... 

9 to spur it along and to get it set , and I 

10 "cave cc:r.T:.nicated wi : :. 1-:r . a :..a :. k:ock a nd ::.o :..c 

11 

12 

13 
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h i m, "Let's go ahead and set t h is," a~d I've 

have no problem with doing that, and we can 

do that soon . There has , in fact , been 

discovery since t hat . They ha ve requested 

discovery , which we provided to them in 

November. In November there was an i ssue of 

whether or not we actually were required to 

give them the documents they requ ested 

because they requested a number of documents 

t hat were matters o f public reco r d . 1 tol d 

them, "That 's fine. I don 't think ... I don't 

think that we have to do this. 

produce those things for you," and then I 

proceeded ~o spend 255 dollars ge t t~ng cop~es 

of public documents to ~elp the~ in their 

13 
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case and then requested reimbursemem: for 

that , and t hey refused to pay that. So uh ... 

then after tha t Miss Chapo filed a ... a 

separate action concerning the propr iety of 

the ?la~ Commissio~ c harging a cer t a in amount 

of doc~ments ... o r a certain amo~,t per page 

for copying a request, and so we went tr.rough 

that proceeding and .. . 

Well , how does that .. . I mean I underst and 

t hat that was beca use of th~s case perhaps , 

but it really isn ' t relevant to the ... 

13 K. VANDEWATER: And it rea ll y wasn ' t . I just k ind of was 

1 4 
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2~ JUDGE TODD : 

letting that play out , and ... and I mean at 

this poi nt we're ready to go forward , and 

I' ve just asked that it be s et fo r a trial 

da te. Nothing has d:anged s ubsta n tively . 

They k~ow what we're ask~ng then to do and 

wha t we ' ve been asking t h e m to do for several 

years . They've made no actions to d o that . 

So another issue on the balancing t est if the 

desi rability of dec iding the case or. the 

merits . 

1 understand that. 

25 K. VANDEWATER : The simple fact is we ' re not goi ng to rea ch 

14 
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an agreement on this. 

But the ... you .. . you r efer to historically the 

way t hat these matters have been handled 

c u l tura lly here, and usua lly those are 

because the re is a motio~ by the Court 

itself , and usually the motion i s ... t he case 

is dismissed unless both parties say, " No , 

keep i t on because we were ... we were trying 

to negotiate," and yadda-yadda-yadda or some-

thing like that. But I ca~ ' t recall ... ! ... 

t he Court usually takes seriously if ... if one 

of the parties actually does want i t 

dismissed and it's by the pa r ty . I thin!<: our 

standard has not been that . It's been more , 

16 "What's happening here, " or " I s it being 

17 processed,• or, " I s it being treated . .. ,• I 

18 mean, "Is it benign negl ect or i s it being 

19 treated with ... is i t: just being ignored," and 

20 I. .. I 'm having troub l e understanding here ... 

21 In other words, what contacts have there been 

22 between you a nd the defense between the time 

23 of the filing and the time ... ? 

24 K. VANDEWATER : Argumen ts over discove ry. 

25 JUDGE TODD: Huh ? 

15 



1 OOOR! DXSCQSSION 
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3 

K. VANDEWATER: And related to the second case cha~ she 

4 
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8 JtiDGE TODD: 

9 

filed. I mean I don ' t think that there's 

ever been any question that we weren't 

willing to resolve this by an agreement. We 

.. . we need to ?Ursue it . I mean we need to 

try it . I ' m asking for a tria l date. 

! mean nobody's asked for mediation, or 

nobody's . .. I guess the Court could have 

10 sua sponte. 

11 K. VANDEWATER: And I reall y don't bel ieve based on our 

12 communication so far thac a med~ation woul d 

13 ever: b€ successful so ... 

14 JUDGE TODD: 

15 

Uh .. . okay . 

Reply? 

I understand your argument. 

16 MR. BLAIKLOCK: Thank you, Your Honor. First of all, I would 

17 

18 

19 

20 

21 

22 

23 

24 

25 

jus~ point out to ... ~o maybe emphas i ze what 

the Court said, uh . . . what happened in some 

other proceedi ng in which I 'm minimally ... 

well , first of all, not involved. There were 

some copying expenses . I don 't know anything 

about that other than wha t I've just heard 

here and some minimal informat ion from my 

client. That's not this case. It 's got 

nothi ng to do with it. Secondly, this prior 

16 
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history prior to the l aws uit being filed is 

irrelevant . I ' m asking t hat the Court strike 

it . It ' s not t estimo ny in any event . 

The re ' s b een no s howing here . 

Well , I ' ve let you both flash out the facts a 

7 little . 

8 MR . BLAIKLOC~ : The uh .. . the d iscovery i s sue , just to be 

9 clear , counsel said t hat happened in 

10 December ... December 2007 , and it wa s our 

l l 
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discovery . So we are now being argued 

against that because we were actually trying 

to do something to defend the case , that ' s 

going to prevent us from p revail i n g on a 

motion based on their f a il ure to p r o secute 

the cas e , and t his happene d in Dece mber of 

2 0 07 in any event . I have had no discussions 

with counsel that I can recall. There' s 

noth i ng in the fi le since t hat t i me . I ' ve 

had no thi ng s i nce an e -mail yesterday at 2:30 

even after I fi l ed this motion in December . 

So nothing has been done by the Plaintiff to 

prosecute this case . Pbsolute l y noth~ng . 

Secondly , the rule requires that dismissal 

occur . The Court shall en ter an order of 

17 
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COORr DXSCQSSXON 

dis~~ssal ac Plaintiff 's costs if the 

Plaintiff shall not show sufficient cause at 

or before such hearing. Plaintiff ' s counsel 

has given the only reason that c~is case 

hasn ' t been 9rosecuced as I 've drafted an 

~~ended Complaint and i t ' s stuc k i n my fi l e . 

F i rst of a l l , that ' s not our obligat ion to 

make sure that gets done . Secondly , that 

doesn ' t answe r the question why depositions 

weren ' t no ticed , why d i scovery wasn't 

pursued , wh y a tria l wasn'= requested, why 

any other type of dispositive motions weren ' t 

filed. So there has been absolutely no cause 

to the court as to why there has been no 

action for 22 months in this c ase . I wo uld 

also say t o t he Cou rt r . .. r ~ace before the 

a~gument that they' re going t o get up and say 

ch i s i s a severe remedy. I 'm reading from 

the case that I pro vided you , r.he Belcaster 

case . 'lie also recognize there are factors 

tha t favor a lot o n t he Belcas te rs to 

pro secute their complaint . f i rst , t~ere is a 

prefer e nce :or cec i c : nq a case o n the me~ i t s . 

Second , there appears to be no degree of 

18 
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COURT DISCUSSION 

personal responsibility on the part of 

Be l cas ters wh i ch is c he Plaintiffs 

themselves . Third, less drastic sanctions 

and dismissal were available . Howe ver , on 

this point we ~ote :hat the Court is held 

that the Court need not L~pose a sanctio~ 

less severe than a di smissa l . I don ' t know 

what t he county's i nnocence or not is i n t his 

situation . My concern is with our client in 

defending this case , and I wou l d look ac 

those factors , Your Honor , and j ust wa l k 

through them from the Belcaster case. The 

length of the delay , 22 months . The reason 

for the delay? We ha ven ' t heard it. The 

degree of personal responsibility on the part 

of the a ctual Plaintiff? We don ' t know . 

That Court ' s got no evide nce before it on 

thac . The degree co wh ich the Pl aintiff will 

be charged for the acts of his attorney? 

Well , you kno1~, again we don't know if there 

will be a dismissal in this case , and that 

would be that . The amount of prejudice to 

che Defendant caused by the del ay? Memories 

have faded. This was fi ve years ago when 

1 9 
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COURT DISCQSSION 

c his a ll started, t~o years s ince the case 

happened . This isn' t the s i mpl e you've 

breach the ordinance case . There 's a lot ... 

There's facts i nvol ved that the Court will 

need to hea r if it gets to :hat point . We 

certainly hope it does. The prese nce o r 

absence of a l engthy history of having 

d e liberatel y proceeded i n a dilatory fashi.on ? 

Wel l, 1•/e don 't kno·,.;, but it hasn ' t been 

proceeded in , so t~at doesn't weigh aga i nst 

us o r in favo r of t hem . The existence and 

effectiveness of sanctions l e ss drastic than 

a dismissal? There are none , Your Honor. 

Our clients ... by the time I drive back up to 

Indianapolis and pursue t h i s motion and spend 

a sigr.ificant ~~our.t o f money de fendi ng thi s 

case :o this point, pursuing this motior. at 

her cost, and dismissal is the only 

appropriate remedy in this case , Judge. The 

desirabilit y of decid i ng the case on the 

merits? That does not control ( inaudible) . 

And the extent to which the Pl aintiff has 

been s tirred into action by a threat of 

dismissal as opposed to diligenc e on the 

20 
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15 JUDGE TODD: 

COURT DISCUSSION 

Plain~iff's part? Well , I don't thi~k we can 

argue that the ?lainti:f was going to do 

anything but fo r my motion when it took four 

months af~er ~y mo~ion and less than 24 hours 

before ~cday fer ~e to get a~y response 

whatsoever. So the ... the Plai~tiff is ~ot 

showing this Court :hat this is an important 

case that should not be d i smissed, and in the 

meant~me our client here has this shadow 

hanging over her head , 2 , 500 dollars a day. 

The Plain~iffs saic ~hat they weren ' t asking 

for i~junctio~ . Let me read you the 

Complaint. 

r understand it. It does say that. 

16 MR . BLAIKLOCK: They are asking for it . Sc we would ask that 

17 

:a 
19 JUDGE TODD: 

20 

21 

22 

23 

24 

25 

the Court dism~ss thi s case with prejudice , 

and that would be it . Tha~k you, Judge. 

Thank you. 1 will take the matter under 

advisement and let you all know . 

* CONCLUSION OF TBB BEARING * 
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